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by the highway or stream of any import- of land, upon streams and highways, 

ance either way ; hence they use words as embracing the whole stream or high- 

naturally descriptive of the prominent way, and the precise limit as being a 

idea in their minds at the time, and, in line passing through the middle of such 

doing so, define the land which it is ex- boundary, the same as any other bound- 

pected the party will occupy and im- ary of tree or stone, 
prove." The law regards the boundary I. F. B. 



Supreme Court of Illinois. 
WADHAMS v. GAY. 

A testator devised to his nephew an estate in fee in remainder, to take effect on 
the falling in of three lives, and the devisee survived to take. After the testator's 
death, but before the estate in remainder became absolute, the nephew and his 
children were impleaded in a bill in equity for partition of the testate estate, and 
a decree passed purporting to be by consent, which, by mistake, erroneously 
declared the nephew's estate to be for life only, with remainder in fee to his 
children. That decree, made in 1851, omitted to order deeds to execute the limit- 
ations of estate thus declared to the children, and no such deeds were made. 
Afterwards a bill of review was prosecuted by the nephew, and there was a decree 
on that, reversing the partition decree. Soon after, the nephew's estate in fee 
under the will became absolute ; and, he dying, his daughter sued out a writ of 
error, and on that procured a reversal of the bill of review decree, and then 
brought the present suit "to obtain execution of the decree in partition, and to 
supply the omission therein, which is necessary to the efficacy of the decree, as 
giving a remainder in fee to the children." The bill was against purchasers, hold- 
ing by deeds in fee from the nephew, or from his grantees, with warranty of title 
from him. Held: 

First. — Of those acquiring title while the bill of review decree was in force : 

1. They were entitled to rely upon that decision, as the law which determined 
what estate they took by purchase. 

2. The subsequent reversal of that decree did not affect their rights. 

3. A decree need give no day to a minor to show cause against it ; it is absolute 
in the first instance : Barnes v. Hazleton, 50 111. 429, approved. 

Second. — Of purchasers acquiring title while the consent decree in partition was 
in force, and before its reversal by decree in review : 

1. As to such, the principle applies that, on a bill to execute a decree, the court 
will deny relief when it is seen the decree is unjust. And a decree, appear- 
ing to proceed by cousent, where in fact there was none, and none was intended, 
cannot be deemed fair and just. 

2. A decree in partition in chancery, before the statute of 1861, could not pass 
a legal title to land ; and such a decree, omitting to order deeds, is in that respect 
imperfect, and but the expression of a purpose without accomplishing or providing 
the means to accomplish the object. 

3. Where there is no valuable consideration, a court of equity upon its general 
principles cannot complete what it finds imperfect. 



420 WADHAMS v. GAY. 

4. In the case of an intended gift of a legal estate, capable of a legal convey- 
ance not made, the gift is revocable ; there being a locus pcenitentice as long as it is 
incomplete. 

5. A gift or trust, capable of being made by a legal conveyance, is as imper- 
fect when created by an executory decree providing no means of execution, as 
when created by an executory contract. 

6. The prosecution of a bill of a review to a decree, and also the making of 
warranty deeds in fee, by the nephew, were an exercise on his part of the right to 
revoke, while he occupied the locus pcenitentice. 

7. A consent decree, incomplete and ineffective, is not res judicata. For the 
court, on an application to render it effective, to look into its real nature and 
character, does not militate with the doctrine of res judicata. If otherwise, the 
true nature of the bill would be to enforce a technical estoppel. 

8. Though error of law shall not be alleged against a decree proceeding by 
consent, so as to reverse it ; still, on an application to execute it, the court will 
look to see if it be rightful or not, in determining whether it will act or remain 
passive. 

This was an appeal in equity. 

Augustus Garrett by his will devised certain property to Charles 
Flaglor in fee, in remainder after certain life-estates. After the tes- 
tator's death, but before the estate in remainder became absolute, 
Flaglor and his children were impleaded in a bill in equity for parti- 
tion of the testator's estate, and a decree passed purporting to be by 
consent, which, by mistake, erroneously declared Flaglor's estate to 
be for life only, with remainder in fee to his children. That decree, 
made in 1851, omitted to order deeds to execute the limitations 
of estate thus declared to the children, and no such deeds were 
made. Afterwards a bill of review was prosecuted by Flaglor, and 
there was a decree on that, reversing the partition decree. Shortly 
after this Flaglor's estate in fee under the will became vested in 
present possession. Flaglor conveyed parts of his estate to various 
grantees, some before and some after the decree upon his bill of 
review. After his death his daughter, Mrs. Gay, sued out a writ 
of error, and on that procured a reversal of the decree made on 
the bill of review. She then filed the present bill against Flag- 
lor's grantees " to obtain execution of the decree in partition, and 
to supply the omission therein, which is necessary to the efficacy 
of the decree as giving a remainder in fee to the children of 
Flaglor." 

The Superior Court having made a decree as prayed, the de- 
fendants appealed. 

The opinion of the court was delivered by 

Sheldon, J. — [After reviewing the facts.] In McJilton v. 
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Love, 13 111. 494, the well-settled law is recognised and declared, 
that if a judgment is reversed, the parties are to be restored to 
their original rights, so far as it can be done without prejudice to 
third persons. But the rights of third persons are not affected. 
Their title to property acquired under an erroneous judgment is 
not divested by its reversal. To the same effect McLagan v. 
Brotvn, 11 111. 519 ; Goudy v. Hall, 36 Id. 319 ; Feaster v. Flem- 
ing, 56 Id. 457 ; Simms v. Slocum, 3 Cranch 300 ; Voorhees v. 
Bank of the United States, 10 Peters 475 ; Gray v. Brignar- 
dello, 1 Wall. 634. Nor is this principle confined to the case of 
judicial sales as being founded on the public policy of sustaining 
such sales. The same principle applies to judgments and decrees 
which simply declare and vest the legal right in the party claiming 
it, where no sale has been had. 

In Horner v. Zimmerman, 45 111. 14, the principle was recog- 
nised in a case where there had been a decree of strict foreclosure 
of a mortgage, that a bond fide purchaser for value from the mort- 
gagee after the decree could not be affected by any error in the 
decree. In Guiteau v. Wisley, 47 111. 433, where a party to an 
erroneous judgment had purchased at a sale thereunder, and after- 
wards conveyed to a bond fide purchaser, and subsequently the 
judgment was reversed, it was held that such bond fide purchaser 
would not be affected by the reversal. The principle is, as said in 
Goudy v. Hall, 36 111. 319 : " Society should be able to rely upon 
the judgments and decrees of its courts; and although it knows 
that they are liable to be reversed, yet it has a right, so long as 
they stand, to presume that they have been properly rendered." 

The case of Kettleby v. Lamb, 2 Chancery 404, quoted and 
recognised by Lord Redesdale, in Bennett v. Hammill, 2 Scho. 
& Lef. 566, was that of a bill praying that a certain sum of money 
in the hands of trustees might be laid out for the benefit of the 
plaintiff. The bill was dismissed, and afterwards the trustees paid 
the money to the other party, who claimed it. On a bill of review 
that decree was reversed, yet the court determined that the trus- 
tees, who relied on the decree of dismission, signed and enrolled, 
were protected in the payment they had made; and that the 
plaintiff must look to the persons to whom the trustees paid it, on 
the ground that the decree, while it remained in force, bound the 
rights and justified the trustees, though they paid it voluntarily 
and without suit. Lessee of Taylor v. Boyd, 3 Hammond (3 Ohio) 
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337, and MeCormiek v. McClure, 6 Blackford 466, are cases of 
decrees simply establishing the right to land ; and the parties in 
■whose favor the right was established by the decrees afterwards 
made private sales of the land, and subsequently thereto the de- 
crees were reversed. It was held in both cases that the reversal 
did not affect the rights of the purchasers ; that they acquired 
valid titles, as established by the decrees under which they pur- 
chased. 

In G-elpcke v. City of Dubuque, 1 Wall. 175, the same principle 
was applied in a case where an act of the legislature of Iowa, au- 
thorizing the issue of municipal bonds in certain cases, had at one 
time been decided by the Supreme Court of that state to be con- 
stitutional, and afterwards to be unconstitutional ; and it was held 
that bonds issued and put upon the market during the time the 
first decision, holding the act constitutional, was in force, must be 
governed as to their validity by such decision and be held valid ; 
such question of validity coming up after the making of the last 
decision that the law was unconstitutional. So, in a recent unre- 
ported case of the Court of Appeals of New York, Harris v. Jey, 
according to the note thereof which we have seen, where two mort- 
gages had been executed prior to the passage of the Legal Tender 
Act, and intermediate the decision of the Supreme Court of the 
United States, in Hepburn v. Griswold, 8 Wall. 605, holding that 
act void as to antecedent contracts, and the reversal of that decision 
in Knox v. Lee, 12 Wall. 457, the owner of the equity of redemp- 
tion tendered to the plaintiff payment of the mortgages in legal 
tender notes, which was refused. It was held that the plaintiff, at 
the time of the tender, had the right to rely upon the first decision, 
which was then the law as applied to the relation of the parties ; 
and the tender being insufficient according to the law as then 
declared, did not discharge the mortgages. The decree on the bill 
of review then being in full force at the time these rights were 
acquired from and under Moses, the parties acquiring such rights 
were entitled to rely upon that decision as the law which deter- 
mined what was the estate which Charles D. Flaglor had in the 
lands. That decree declared such estate to be a remainder in fee, 
and we are of the opinion that such was the estate which the 
Engles and Day took by their purchase, and which they now hold 
indefeasibly. * * * 

The partition of an estate in a court of chancery is not finally 
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completed until mutual conveyances are executed of the allotments 
made to the several parties. As said by Lord Redesdale, in 
Whately v. Dawson, 2 Sch. & Lef. 371, " partition in equity pro- 
ceeds upon conveyances to be executed by the parties, and if the 
parties be not competent to execute the conveyances, the partition 
cannot be effectually had." A court of equity acts in personam: 
Penn v. Lord Baltimore, Ves. Sr. 447. In all suits in equity 
the primary decree is in personam, and not in rem : Story Eq. 
Jurisp., sect. 744 ; Chiehering v. Failes, 29 111. 294. Before our 
statute of 1861, permitting it to be done, a mere decree of a court 
of chancery would not pass the legal title to land. It is said, in 
answer, that the proceeding in partition here was at law under the 
statute ; but we can have no doubt that it was a proceeding in 
chancery. The decree in partition here does not provide for con- 
veyances at all, nor for giving possession or other enjoyment, and 
extends no further than merely to make the partition. The decree 
is in this respect imperfect, and leaves the division incomplete ; 
and although carried into effect in the respect of effecting a valid 
partition of three interests — of Mrs. Garrett, the Crows and the 
Flaglors — by the subsequent act of the parties in the interchange 
of mutual deeds of release, it was still left and remained incom- 
plete in the respect of investing the children of Charles with any 
legal estate in the land beyond that which was given to them by 
the will. In this latter respect the decree was incapable of being 
executed until the necessary authority should be given by the entry 
of a further order in the cause, or by a new bill to supply the 
omission and for execution of the former decree. That decree 
might have provided for the conveyance of the legal title by 
Charles to be made then, or at a future day, when the events 
requiring it, supposed in the decree, should occur ; or for the exe- 
cution by Charles of a covenant to stand seised to the use of him- 
self for life, remainder in fee to the children ; or for a conveyance 
of the whole title in fee to a trustee upon the same trusts ; and 
then the execution of the decree might have been enforced by the 
ordinary process of the court. As it is, the decree is but the ex- 
pression of a purpose that the children should have the fee, without 
accomplishing the object by its own force, or providing the means 
for effecting its accomplishment. 

Hence the present suit to enforce, by means of an independent 
decree, a conveyance of the legal estate from the purchasers from 
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Charles, and an account of the rents and profits of the land since 
the time of his death. It is in its nature to obtain execution of 
the decree in partition, and to supply the omission therein, which 
is necessary to the efficacy of the decree, as giving a remainder in 
fee to the children. 

Upon all the facts shown in this case, the court would not origi- 
nally have made a decree like this one, limiting to Charles a life- 
estate, and declaring a remainder over in fee to his children after 
him. 

There is authority for the doctrine that the court may, on a bill 
to carry a decree into execution, look into the case to see if it will 
make the same decree a second time. In such a case it is said : 
" It is competent for the court, in respect of the special application, 
to examine the decree, and if it be unjust, to refuse enforcement:" 
Adams's Eq. 416. Daniell (2 Chancery Practice 1614), citing 
Lawrence v. Berney, 2 Chan. Rep., on this point, says : — 

u It is laid down that, although where a decree is capable of 
being executed by the ordinary process and forms of the court, 
whatever the iniquity of the decree may be, yet, till it is reversed, 
the court is bound to assist it with the utmost process the course 
of the court will bear, but when the common process of the 
court will not serve, and things come to be in such a state and 
condition, after a decree made, that it requires an original bill, and 
a second decree upon that, before the first decree can be executed — 
if the first decree is unjust — then this court desires to be excused 
in making it its own act, and to build upon such foundations, and 
charging its own conscience with promoting an apparent injustice ; 
and this obliges the court to examine the grounds of the first 
decree before it makes the same decree again." 

In the case of O'Oonnell v. McNamara, 3 Dru. & Warren 411, 
Lord Chancellor Sugden said : " I do not understand the rule to 
be that this court is bound to carry into execution an erroneous 
decree. On the contrary, I apprehend that when a party comes 
into this court asking for the benefit of a former decree, he must be 
prepared to show, if the case requires it, that such decree was 
right." And to the like effect are Hamilton v. Houghton, 2 Bligh, 
P. C, 169, and Bean v. Smith, 2 Mason 252. There are, it is 
admitted, authorities the other way on this subject. Story, in his 
Equity Pleading, sect. 430, in speaking upon it, says : " The court 
has even on circumstances refused to enforce the decree, although 
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in other cases the court and the House of Lords, upon an appeal, 
seem to have considered that the law of the decree ought not to be 
examined on a bill to carry it into execution;" and see Mitf'ord 
Chan. Pleading 96. And although it is insisted by appellee that 
the authorities cited are totally inapplicable to such a case as the 
present, we are willing to accept the principle declared as pertinent 
to the case of a bill seeking the particular description of relief 
asked in this case. 

The estate of Charles under the will, we take it, was alienable 
by him at any time after Garrett's, the testator's, death, and would 
pass as a legal title to take effect in possession when it fully 
accrued and became absolute. As the decree did not execute 
itself, and contains no provision for its own execution, the case in 
its nature is one of a declaration of gift by Charles to his children, 
evidenced by a supposed consent decree made by the owner of a 
legal interest, capable of immediate transfer, but never conveyed 
to the donees, or in trust for them. Even if a gift had been 
intended, such a gift would not be complete ; and when the alleged 
gift is of a legal estate, capable of legal conveyance, which is not 
made, the gift is revocable. 

In Antrobus v. Smith, 12 Vesey 39, Sir William Grant, 
Master of the Rolls, said :' " There is no case in which a party has 
been compelled to perfect a gift which, in the mode of making it, 
he has left imperfect. There is a locus poenitentice as long as it is 
incomplete, and Mr. Crawford did repent." 

In Badgly v. Votrain, decided at the last June Term of this 
court, in speaking upon this subject of a voluntary settlement, it 
was said : " But if, on the other hand, the transaction is incom- 
plete, and its final completion is asked in equity, the court will 
not interpose to perfect the settlor's liability, without first inquiring 
into the origin of the claim and the nature of the consideration 
given." (See authorities there cited.) "And where there is no 
consideration, the court, upon its general principles, cannot com- 
plete what it finds imperfect," there quoted, as the observation 
made by Sir John Wigram, in McFadden v. Jenkins, 1 Hare 
458. In 1 Story's Equity Jurisprudence, sect. 433, it is laid down 
as the doctrine, as declared by the weight of more recent adjudica- 
tions, " that the court will not execute a voluntary contract, and 
that the principle of the court to withhold its assistance from a 
volunteer applies equally whether he seeks to have the benefit of a 
contract, a covenant or a settlement." 
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It is said by Fry, in his work on Specific Performance, pp. 70, 
71, " that the court will not lend its assistance to enforce the 
specific execution of contracts which are voluntary, or where no 
consideration emanates from the party seeking the specific per- 
formance, even though they may have the legal consideration of a 
seal. And this principle applies whether the contract insisted on 
be in the form of an agreement, a covenant or a settlement." See 
Otis v. Beckwith, 49 111. 121. We do not perceive why the same 
principle may not properly apply in the case of an executory 
decree, when in its nature a family settlement, as in case of an 
executory contract. A gift capable of being made by a legal con- 
veyance is as imperfect when created by an executory decree as 
when it is created by an executory contract. When the title is 
of a legal interest capable of a legal transfer, an executory decree 
providing within itself no means for its execution, such as the 
making of deeds to pass legal estates in land or otherwise, would 
seem to be an imperfect creation of a trust or gift, even if a trust 
or gift had been in fact intended. In this view there was, after 
the entry of the consent decree, a locus pcenitentice for Charles, 
and he availed himself of it, and revoked, so far as he might, the 
operative force of the decree by his warranty deeds of conveyance 
of the lands to Wadhams and Moses, purporting to convey an 
estate in fee simple absolute, for a valuable consideration paid, and 
by the bill of review proceeding, wherein he procured a reversal 
of the consent decree. * * * 

It is insisted by the appellee that the court should assist in be- 
half of this partition decree by consent, because it is res judicata, 
and because it created an equitable estate in the children, which 
the court should aid in making effectually available. It is evident 
that there never has in fact been but one judicial determination as 
to the relative rights of Charles and his children, and that was by 
the decree on the bill of review, reversing the consent decree, and 
declaring that Charles under the will took a remainder in fee, and 
giving to him that estate. The bill of review alleged error of law 
only ; and when the record in the bill of review proceeding was 
brought before this court on error the decree therein was reversed 
solely on the ground that the decree of partition appeared to be 
by consent, and that, therefore, a bill of review would not lie, on 
the familiar legal ground that there can be no error of law alleged 
against a judgment appearing to be entered by the consent of par- 
ties. And it was expressly said : " But we decide nothing as to 
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the right of purchasers from Charles D. Flaglor. That must be 
left for future adjudication :" Flaglor v. Grow, 40 111. 418. It 
was, however, there said as to the will : " Under the will, Charles 
D. Flaglor was clearly entitled to the fee, after the death of Leti- 
tia; and this record furnishes no explanation of his self-denial in 
taking only an estate for life." The decree in the partition suit 
declaring the representative interests of the parties, and appoint- 
ing commissioners to set off the same, recites : " And it appearing 
further from the answer of said Letitia Flaglor, Frederick T. 
Flaglor and Charles D. Flaglor, filed herein, that the facts and 
charges in said bill set forth are admitted, and the necessity of 
such division admitted, and they assent to and desire the prayer 
of said bill of complaint to be granted by this court ; it is there- 
fore ordered, adjudged," &c, declaring how the one-sixth part 
should go to Charles and his children; which shows the decree to be 
the consequence of the supposed consent, and not of the judgment 
of the court. 

In Jenkins v. Robinson, Law Rep. 1 Scotch Div. & App. Cases, 
House of Lords 117, decided in 1867, it appeared an action 
had been brought wherein a compromise was effected, in pur 
suance whereof the court pronounced the judgment agreed upon. 
Subsequently a new action was brought, bringing before the court 
the same matter which was embraced in the judgment passed by 
the court in the former case, and the question was, whether the 
matter was res judicata. Lord Chancellor Chelmsford said : 
" The interlocutor (judgment) in the former action having been the 
result of a compromise between the parties, it cannot be considered 
as a judicium, nor can it be admitted as res judicata." 

Lord Romillt said : " In my opinion res judicata signifies that 
the court has, after argument and consideration, come to a decision 
on a contested matter. Here the court exercised no judicial func- 
tion upon the subject. It has merely exercised an administrative 
function by recording the interlocutor which had been agreed to 
between the parties. 

In Edgerton v. Muse, 2 Hill (So. Car.) 51, on application by 
petition, before the decree of sale was executed, to correct an error 
in the decree, in including a wrong piece of property in the pro- 
perty partitioned, O'Neall, J., said : " The court must exercise the 
right of correcting its decrees in ex parte cases and cases by con- 
sent, so long as they remain unexecuted ; for, although they pur- 
port to be the act of the court, and as such have legal effect, yet, 
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in point of fact, they are the mere act of the parties. Neither the 
facts nor the law can be said to be judicially ascertained in such a 
proceeding. The only restriction upon the exercise of this power 
ought to be the execution of the decree. It is then that the 
decree ought to be regarded as final, and to be an estoppel between 
all parties and privies." 

These judicial utterances are quoted, not as authority for dis- 
turbing anything which has been done, but as illustrative of judg- 
ments by consent, as differing from judgments in invitum; and the 
extent to which they may be deemed to partake of the character of 
the parties' own act of agreement. 

We do not think that it militates with the doctrine of the con- 
clusive effect of what is res judicata, that where there is an incom- 
plete decree, and it is ineffective for the want of the provision of 
any means for its execution, and an application is made to a court 
of equity to supply the imperfection so as to render the decree 
effective, that then it is admissible to look at the real nature and 
character of the decree as it may appear in the light of surround- 
ing circumstances, for the purpose of determining whether there is 
such an equitable ground for action, as will move a court of equity 
to interpose. Equity will penetrate beyond the covering of form, 
and look at the substance of a transaction, and treat it as it really 
and in essence is, however it may seem. In outward semblance, 
this partition decree is a decision of the court upon the relative 
rights of Charles D. Flaglor and his children, under the will of 
Garrett. In essential character, it is but the judicially recorded 
supposed agreement of Flaglor ; and upon an appeal to equity by 
original bill to lend its assistance for carrying it into execution, 
because of an omission in the decree in providing any means for 
its execution, it would seem reasonable that the same rule of the 
court's action should obtain, as in case of any solemn agreement 
under seal ; and, where there are manifest elements of injustice, 
mistake, surprise, misapprehension and want of consideration, to 
remain passive. We are satisfied that these elements are here 
present ; that the supposed consent decree was made without any 
actual consent, and contrary to intention. 

But it is insisted there was an equitable estate here, created in 
the children of Flaglor, and Ohickeriny v. Failes, 29 111. 294, 
is cited, where it is said that such a partition as there was here, 
" was in equity a good and sufficient partition, which a court of 
chancery would recognise and enforce between the parties, although 
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not such a partition as vested in the parties the legal title to the 
shares assigned to each, for the want of mutual releases." And 
so it may be said in the case of a written obligation to convey 
land. And yet in either case, upon application by bill to a court 
of chancery to compel a conveyance of the legal title, the court 
might decline to lend its assistance, if the case should be brought 
within the established rules of non-interposition by a court of 
equity. What there is here of an equitable estate is this : a de- 
cree taking away from one the fee and giving him instead a life 
estate, not by judgment of the court, but upon the supposed con- 
sent of the party ; and it turns out that no consent was ever 
given, and that there was a contrary intention. 

It is, so far as it has effect, in reality a wrongful divestiture of 
property; there is no ground in moral right, equity and conscience 
to call upon a court of equity to interpose and assist in carrying 
it into execution. The only ground is, that it stands a decree, a 
technical right; and the true nature of the application is, to 
enforce a technical estoppel. Of such estoppels Lord Coke said, 
" they are odious." The one in question is eminently of the kind 
alluded to in Jetter v. Hewett, 22 How. 364: " The res judicata 
renders white that which is black, and straight that which is 
crooked." 

The decree rests on mistake. The jurisdiction of chancery is 
exercisable in relief against mistakes ; not to carry them into 
effect. * * * 

It follows, then, that the decree of the court below in this case 
should be reversed as to Wadhams, as well as in respect to the 
Engles and Day; which is accordingly done, and the cause re- 
manded for further proceedings in conformity with this opinion. 

Decree reversed. 

Walker, Chief Justice : I am unable to concur in either the 
reasoning or conclusion reached by the majority of the court in 
this case. 

Craig, J. : I do not concur with the majority of the court in 
the decision of this cause. 

We have condensed the foregoing tionable grounds both of principle and 

opinion from the Chicago Legal News, authority, and that its exposition of the 

and we must say, that notwithstanding law and its illustrations and arguments 

the dissent of able judges, it seems to are of the most satisfactory character, 

us the opinion rests upon most unques- There seem to us, however, to be two 
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or three grounds not suggested in the 
opinion, why the original decree never 
could have been fairly regarded as set- 
tling the title as between Flaglor and 
his children, and that the case might 
well have been decided upon these 
grounds alone. 

1. A suit for partition in equity in 
England, and equally in the statutory 
modes given in many of the American 
states, as well as in equity, has never 
been regarded'as an allowable mode of 
settling the title to the land, even as 
between the adversary parties in the 
suit for partition. This is expressly 
so ruled in Slade v. Barlow, L. R. 
7 Eq. 296 ; Bolton v. Bolton, affirmed 
by the Lords Justices in the Court 
of Chancery Appeals and reported in 
note to Slade v. Barloic, citing Pot- 
ter v. Waller, 2 1). G. & Sm. 410. 
Vice Chancellor Stuart, in Giffard v. 
Williams, L. R. 8 Eq. 494, attempted 
indeed to maintain a different rule, but 
the case was reversed upon that ground : 
L. R. 5 Ch. App. 546. Lord Hath- 
erley, Chancellor, here said : " It 
would not be proper for this court, 
under color of making a decree for a 
partition, in fact to decide the legal title 
to this land." * * * "The question 
must be decided by a jury." This deci- 
sion is many years later than Sir John 
Rolt's Act, 25 & 26 Vict. c. 42. giving 
the Court of Chancery power to decide 
every question of law and fact cognisa- 
ble in a court of common law and upon 
the determination of which the title to 
relief in equity depends. The question 
is also considered in Agar v. Fairfax, 
17 Ves. 533; Baring v. Nash, 1 V. & 
B. 551 ; Parker v. Gerard, Amb. 236. 
And the same rule is abundantly settled 
in the American courts : Wilkin v. Wil- 
kin, 1 Johns. Ch. 117 ; Phelps v. Green', 
3 Id. 305 ; Coxe v. Smith, 4 Id. 271, 
276 ; Manners v. Mat.ners, 1 Green Ch. 
385 ; Garrett v. White, 3 Ired. Eq. 131. 
So that we may regard it as most un- 
questionable, both here and in England, 



that no question of title will ever be 
determined in a partition suit, unless 
sent to a court of law, or by distinct 
and separate pleadings. 

There could therefore be no pre- 
sumption, from the general fact of a 
judgment or decree of partition, that the 
court passed upon any question of title, 
even as between the adversary parties 
to the proceeding, but only that such 
parties acquiesced in the titles of each 
other as respectively claimed, which ex- 
pressly appears to have been the fact in 
this particular case, since the entire 
judgment in the original suit for parti- 
tion was entered by consent. Upon 
both grounds, then, upon well-settled 
principles of law, there was no estoppel, 
no res adjudicata. To this effect the 
law has long been settled, by repeated 
decisions that there must have been a 
direct adjudication of the court to con- 
stitute res adjudicata, and that no judg- 
ment of court can operate as an estop- 
pel upon any question or point not in- 
dispensable to the judgment. This is 
the very point decided in Burlen v. 
Shannon, 99 Mass. 200, and the autho- 
rities in support of the proposition are 
here ably reviewed by Mr. Justice 
Foster. We might refer to a very 
large number of cases of the best autho- 
rity in support of the same view : 
Hotchkiss v. Nichols, 3 Day 138; Coit 
v. Tracy, 8 Conn. 268, where it is said : 
" Facts found by a former decree, which 
were not necessary to uphold the decree, 
do not conclude the parties." So that 
if the question of title between Flaglor 
and his children had been expressly 
passed upon in this judgment and so 
expressly recited in the record, it would 
create no estoppel, because not neces- 
sary to support the judgment and not 
within any issue which was formed or 
could properly have been formed in the 
case : Woodgate v. Fleet, 44 N. Y. 1 ; 
People v. Johnson, 38 N. Y. 63. Thus 
it is stated in Gray v. Pingry, 17 Vt. 
419, 423, that, "where the former trial 
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is relied upon as settling some collateral 
fact involved in the present trial [in 
other words, is relied upon as an estop- 
pel], it must appear by the record of the 
former judgment [or in some other way] 
that the fact was put distinctly in issue 
by the parties in that case, and that it 
was determined by the triers," and that 
it was necessary to the upholding of the 
judgment rendered in the former action : 
Vooght v. Winch, 2 B. & Aid. 668 ; 
Fairtnan v. Bacon, 8 Conn. 418 ; Ou- 
tram v. Morewood, 3 East 346 ; Hop- 
kins v. Lte, 6 Wheat. 109 ; Jackson v. 
Wood, 3 Wend. 27. But the mere ad- 
missions of the declaration or pleadings, 
unless confirmed by the judgment of the 
court, so as to become res adjudicata, 
are not evidence at all in another action 
between the same parties or privies : 
Boileau v. Rutlin, 2 Exch. 605. 

2. The rule just stated, that no estop- 
pel is created, will apply to a judgment 
entered wholly by the consent of the 
parties, the mind of the court not being 
called to exercise any discretion in the 
matter : Jenkins v. Robertson, L. R. 1 
H. of Lords, Scotch, 117. The rule is 
otherwise when the facts only are agreed 
by the parties, and the court enter the 
proper judgment : Chamberlain v. Pre- 
ble, 11 Allen 370. 

A judgment of court, by consent, adds 
nothing to the force of the original con- 
sent or compromise. A judgment upon 
a note or other security by confession, 
will no doubt bar any future recovery 
for the same cause of action, because 
it absorbs and merges it ; but such a 
judgment, we apprehend, would not be 
conclusive as to the date or the particu- 
lar form of the security upon which the 
confession was made, but only as to the 
essential basis of the judgment, viz., the 
fact of indebtedness. This question is 
virtually decided in Goucher v. Clayton, 
11 Jur. N. S. 107 ; s. c. 13 W. R. 336, 
where Lord HATHERLEYas V. C.Wood 
held, that one who had been sued for an 
infringement of a patent and had con- 



sented to a judgment for agreed dam- 
ages, before declaration filed, was not 
estopped to deny the validity of the 
patent in a future action for further in- 
fringements. The learned judge said if 
all the parties to both suits were the 
same there would be no estoppel upon 
that question, no issue having been 
joined, or decided by the court, upon 
that point. The only effect of the judg- 
ment was to show the fact of indebted- 
ness to the amount embraced in it as a 
choice of evils to save further litigation. 

3. But there is a still more unan- 
swerable view of the question as pre- 
sented in the principal case. Here the 
question of title, which it is claimed the 
original judgment of partition, conclu- 
sively settled and made res judicata, 
was not one between the adversary 
parties to the proceeding in partition, 
but between the defendants representing 
the same portion of the title. It re- 
quires no argument to show that no 
judgment in any action can possibly 
reach beyond the relations of the adver- 
sary parties. There is no opportunity 
given to raise any issue between the de- 
fendants, nor is the particular relation 
subsisting among them in any manner 
involved in the action. The direct de- 
cisions upon this very point are not 
easily found, because few persons would 
be likely to make any such claim. But 
the points already discussed render it 
very ohvious that no estoppel could be 
created upon the relations and rights of 
defendants as among themselves. 

a. There is no opportunity for any 
issue of that kind. 

6. There could, of course, legiti- 
mately be no judgment upon any such 
question, it not being properly in issue. 

c. If it were found upon by the court 
as a distinct question, and so appeared 
upon the record, it would create no 
estoppel, not being material to the judg- 
ment. All these three requisites we 
have before seen are essential to create 
res judicata or a valid estoppel. In the 
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principal action the will, after creating 
three successive life estates, gave a con- 
tingent remainder in fee to Flaglor, if 
he survived the life-tenants ; if not, to his 
children, if then alive ; but if not, then 
over. Both Flaglor and his children 
were made defendants, as representing 
a portion of the title in the estate sought 
to be partitioned. It was not at all im- 
portant to the proceeding that the appor- 
tionment of the title among the defend- 
ants should appear upon the proceed- 
ings for partition. All that was essen- 
tial was that all, together, should suffi- 
ciently represent the title of the portion 
not claimed by the petitioners. It 
would have made the proceeding none 
the less effective had it been in terms 
alleged, that the defendants (Flaglor 
and his children) owned different inter- 
ests or titles to that portion of the land 
not claimed by the petitioners, which, 
combined, amounted to the fee simple, 
but that the particular portion of the 
title held by such defendant was not so 
known to the petitioners that they could 
specifically set it forth in detail. No 
doubt where different defendants hold 
title to separate aliquot portions of the 
title that must be set forth in the peti- 
tion, since that affects the partition, 
which must be complete as to every ali- 
quot proportion of the title, but not as 
to subdivisions of the title in any par- 
ticular aliquot portion, as that between 
Flaglor and his children. There could 
be no partition between thom. There 
are many analogous cases to be found 
in the reports. In some banks it has 
become common, in order to avoid all 
questions of releasing sureties, by ex- 
tension of the time of payment by con- 
tracts with the principal, to have each 
signer of securities bind himself in ex- 
press terms as principal, which estops 
him from denying that relation as to the 
creditor : Sprigg v. Bank of Mt. Plea- 
sant, 10 Pet. U. S. 257 ; 14 Id. 201. 
But it was never supposed that a judg- 
ment in favor of the bank upon such 



security against all the signers would 
estop those who were in fact sureties for 
the others from denying, as between 
themselves, that they were in fact princi- 
pals, and thus compel them to bear their 
proportion of the debt as joint principals. 
This particular form of the question has 
become so familiar to business men 
that any such claim would be regarded 
as too preposterous to be seriously en- 
tertained by any one. But, in princi- 
ple, it seems to us the very same we are 
discussing. It has been held competent 
even to show, in order to avoid an 
estoppel, that the point was not in fact 
adjudicated, although it might have 
been ; but it cannot be allowed to create 
an estoppel by showing that matters 
foreign to the record or to the contro- 
versy were in fact passed upon : Camp- 
bell v. Butts, 3 Comst. 173 ; Athearn v. 
Brannon, 8 Blackf. 440. 

It has been held almost universally 
that the relations of the makers of a 
contract as between themselves are not 
concluded by the terms of the contract. 
Their relations among themselves de- 
pend upon implications and also upon 
express contract often, which is not 
excluded from being shown by oral 
proof, although in conflict with the 
terms of the written contract, whicb 
was intended to define only the rights 
and relations of the adversary parties 
to the contract, as between them- 
selves : McGee v. Prouty, 9 Mete. 
547 ; Grafton Banh v. Kent, 4 N. H. 
221 ; Warner v. Price, 3 Wend. 397 ; 
Griffith v. Reed, 21 Id. 502 ; Suydam v. 
Westfall, 4 Hill 211 ; Wing v. Terry, 
5 Id. 160. We might go much further 
in showing that neither a contract or a 
judgment will fix the relations of the 
adversary parties, as among the differ- 
ent members of ea I , but only as to 
each other in solido, but we trust we 
have already sufficiently fortified the 
point. We have found but one case 
directly in point to show that a judg- 
ment creates no estoppel upon the 
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rights of several defendants as be- of partition as between Flaglor and his 

tween themselves: Rice v. Cutler, 17 children, as to the particular portion of 

Wis. 351, where it was decided that no the title held by them at the time, but 

judgment could be rendered in favor that it then, and ever afterwards, de- 

of one defendant against another defend- pended upon the terms of the devise. 

ant. We could entertain no question The case might, we think, properly 

that any court would so decide, when- enough, have been decided upon this 

ever the question arose ; and so, unques- view. But the court correctly came to 

tionably, would have been the decision the same conclusion upon other grounds, 

in the principal case had the point been which may, and that is always an im- 

brought to the attention of the court, portant consideration in drawing up 

For all the reasons hereinbefore stated, opinions, possibly be more satisfactory 

we can entertain no doubt there was no to some of the parties. I. F. E. 

estoppel created by the original decree 



U. S. Circuit Court, Western District of Missouri. 
UNITED STATES v. MAXWELL. 

Offences "not capital or otherwise infamous," may, by leave of court upon 
complaint on oath, be prosecuted in the Federal courts by criminal information. 

An information charging the defendant with several violations 
of the internal revenue laws was filed by the District Attorney by 
leave of court. Prior to the term, complaint on oath had been 
made before a United States commissioner, charging the defendant 
with the said offences against the revenue laws, and the defendant 
was arrested upon a warrant issued by the commissioner, and held 
to answer to the United States Circuit Court, and required to give 
bail in the sum of $500, which he did. At the term, the District 
Attorney, upon the said complaint, warrant and recognisance, 
moved the court for leave to file a criminal information against the 
defendant, charging him with the said offences, which leave was 
granted and the information accordingly filed. The defendant 
appeared and pleaded guilty. Afterwards his counsel made a motion 
in arrest of judgment upon the ground that the defendant can only 
be prosecuted and punished criminally upon the presentment or 
indictment of a grand jury, and not upon an information. 

It was upon this motion that the case was before the court. 

James S. Botsford, District Attorney, for the United States. 

Mack J. Learning, for the defendant. 

Dillon, Circuit Judge. — The offence charged in the information 
is a misdemeanor, and not a "capital or otherwise infamous 
Vol. XXIII.— 55 



